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VEMORANDUM OPI NI ON

GOEKE, Judge: Respondent determ ned that inconme petitioner
received in 2005 from Bl ackwater Security Consulting (Bl ackwater)
for dangerous security work while in Irag was not excludable from

his gross incone under section 112.! This issue and additions to

IAIl section references are to the Internal Revenue Code in
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tax under sections 6651(a)(1) and (2) and 6654 for 2005 are
before us. For the reasons stated herein, we hold that
petitioner’s inconme may not be excluded and that he is liable
only for the section 6654(a) addition to tax.

Backgr ound

Sone of the facts have been stipulated and are so found.

At the tinme petitioner filed his petition, he resided in Florida.

Petitioner was engaged in perform ng dangerous security
services in Iragq during 2005. Petitioner was hired and paid by
Bl ackwater to performthese security services in lrag. H's work
inlrag related to mlitary operations. Petitioner received
conpensati on of $98,400 for those services. He also received
$913 in taxable interest from Navy Federal Credit Union. For
2005 Iraq was identified as a conbat zone under Executive O der
12744, 56 Fed. Reg. 2663 (Jan. 23, 1991).

VWiile in Irag, petitioner was given a nmenorandum i ssued by
Robert L. Hunt, the Acting Deputy Director, Conpliance Field
QOperations, Internal Revenue Service (IRS). This nmenorandum
di scussed the appropriate steps for civilian personnel to take
when engaged in an I RS exam nation and collection activity
i nvol ving a taxpayer deployed to a Qualified Conbat Zone.

Petitioner did not remenber who gave the menorandumto him

Y(...continued)
effect for the year in issue.
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Petitioner did not file an income tax return for 2004 or
2005. On June 2, 2008, respondent prepared a substitute for
return for petitioner under section 6020(b) for 2005. At sone
poi nt in 2008, petitioner provided respondent with a 2005 Form
1040, U.S. Individual Income Tax Return, dated “28 May 077
Petitioner reported zero incone and zero tax due on the Form
1040.2 Respondent did not accept the 2005 Form 1040 as a valid
return. On August 25, 2008, respondent nailed petitioner a
notice of deficiency regarding his 2005 inconme tax liability. On
Novenber 10, 2008, petitioner tinely filed a petition with this
Court.

Di scussi on

Section 112

Section 61 provides that gross incone includes all incone
from what ever source derived, unless the taxpayer can establish
a specific legislative authorization to exclude incone from

taxation. Commi ssioner v. d enshaw dass Co., 348 U S. 426

(1955). Section 112(a)(1l) provides: “G&Goss incone does not
i ncl ude conpensation received for active service as a nenber
bel ow t he grade of comm ssioned officer in the Arned Forces of
the United States for any nonth during any part of which such

menber--(1) served in a conbat zone”.

2Petitioner did not make any estimated tax paynents for tax
year 2005 but made estimated tax paynents of $55, 000 during 2004.
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Section 7701(a)(15) defines “Arnmed Forces of the United
States” as including:

all regular and reserve conponents of the unifornmed
services which are subject to the jurisdiction of the
Secretary of Defense, the Secretary of the Arny, the
Secretary of the Navy, or the Secretary of the Air
Force, and * * * includes the Coast Guard. The nenbers
of such forces include comm ssioned officers and
personnel bel ow the grade of conm ssioned officers in
such forces.

In 2005 petitioner did not serve in the Arnmed Forces of the
United States. He was a private citizen who was hired by and
paid by a private conpany, Bl ackwater

Petitioner argues that because he was perform ng services
simlar to those perforned by the U S. mlitary and because he
performed those services in a “conbat zone”, he should be all owed
to exclude fromgross incone the pay he received from Bl ackwat er
while performng those duties. However, at no tinme in 2005 was
petitioner actually a nenber of the Arned Forces of the United
States. Section 1.112-1(a)(4), Incone Tax Regs., states:

Only conpensation paid by the Arnmed Forces of the
United States to nenbers of the Arnmed Forces can be
excl uded under section 112, except for conpensation
paid by an agency or instrunmentality of the United
States or by an international organization to a nenber
of the Armed Forces whose mlitary active duty status
continues during the nenber’s assignnent to the agency
or instrunmentality or organization on official detail.
Conmpensation paid by other enployers (whether private
enterprises or governnental entities) to nenbers of the
Armed Forces cannot be excluded under section 112 even
if the paynment is nade to supplenent the nenber’s
mlitary conpensation or is | abeled by the enpl oyer as
conpensation for active service in the Arned Forces of
the United States. * * *
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Under section 1.112-1(a)(4), lIncone Tax Regs., petitioner cannot
excl ude the conpensation he received from Bl ackwater in 2005 from
gross incone because it was not “conpensation paid by the Arned
Forces of the United States to nenbers of the Arned Forces”.

The Tax Court has held that enpl oyees of private conpanies
performng services simlar to those perfornmed by nenbers of the
Armed Forces of the United States while in conbat zones do not
qualify for the exclusion under section 112. See Land V.

Commi ssioner, 61 T.C. 675 (1974) (a pilot enployed by a private

airline flying civilian aircraft under contract with the
Department of Defense in support of the U S mlitary in a conbat
zone during the Vietnam War was not a nenber of the Arned Forces
and therefore not entitled to the section 112 exclusion); see

al so H ldebran v. Conmi ssioner, T.C Meno. 2004-42.

In Hi | debran, the taxpayer was enpl oyed as a nerchant marine
by Bay Ship Managenent, a private conpany. During part of tax
years 1998 and 1999, the taxpayer was assigned to work aboard a
U.S. naval ship which operated in a conbat zone. 1d. The
t axpayer was:

subj ect to Navy physical standards and Navy standards
of appearance, training, and m ssion conpletion. * * *
[ The taxpayer] was required to, and did, have security
cl earances, wear uniforns, receive an anthrax

vacci nation, receive training in small arnms and
antiterrorism and carry a Departnent of Defense
identification card which showed his ship assignnent
and specialty.
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In Hi | debran, the Conm ssioner issued a notice of deficiency to
t he taxpayer, who petitioned the Court, arguing that the incone
he received while working in a conbat zone shoul d be excl uded
fromgross incone under section 112.

The Court held in Hildebran that because the taxpayer was
not a nmenber of the Arned Forces of the United States during the
years at issue within the neaning of sections 112 and
7701(a)(15), he was not entitled under section 112 to excl ude
fromgross income any of the wages that he received while working
for Bay Ship Managenent aboard the Navy ship. The Court stated
t hat al t hough the taxpayer net certain Navy standards, “those
facts did not in any way change the status of M. Hildebran as a
civilian enpl oyee of Bay Ship Managenent.” The facts in
Hi | debran are simlar to the facts in this case. Al though
petitioner may have perfornmed work simlar to that of nenbers of
the Arnmed Forces of the United States while in a conbat zone,
those facts do not change the status of petitioner as a civilian
who was recruited and paid by Bl ackwater, a private conpany.
Therefore, like the taxpayer in Hildebran, petitioner is not
entitled under section 112 to exclude fromgross incone the
conpensation he received froma private conpany, Bl ackwater
while working in Irag.

Petitioner asserts that section 1.112-1(e)(2), Exanples (3),

(4, (5, (6), and (7), Income Tax Regs., “clearly illustrate
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that individuals providing mlitary service in a conbat zone need
not be nenbers of the armed forces.” However, this is not the
case. Exanples (3), (4), (5), (6), and (7) refer to nenber “B’
described in Exanples (1) and (2) as a nenber of the Arned

For ces.

Petitioner also asserts that Congress did not intend to
[imt the definition of “Armed Forces of the United States” as
defined in section 7701(a)(15) and that this definition may
i nclude individuals who are not nenbers of the Arned Forces and
who performservices simlar to those of the United States
mlitary. Congress has considered the issue of whether incone
earned by individuals who are not nenbers of the Arned Forces of
the United States and who are working in conbat zones shoul d be
excluded fromgross incone, it has yet to anend section 112 to
extend the exclusion to such taxpayers. H R 294, 109th Congress
(2006), proposed to extend the conmbat zone inconme tax excl usion
to civilian contract enployees serving in conbat. Jackson, Cong.
Research Serv., RL 33230, Proposed Federal |nconme Tax Excl usion
for Cvilians Serving in Conbat Zones (2006). H R 294, was sent
to the House Ways and Means Comm ttee and never cane forth.
Simlar bills were also introduced in 2001, H R 351, 107th Cong.
(2001), and in 2003, H R 117, 108th Cong. (2003). Both bills
were al so sent to the House WAys and Means Conmittee and never

cane forth



I[1. Additions to Tax

Respondent determ ned that petitioner is liable for
additions to tax for failure to tinely file a return under
section 6651(a)(1l), failure to tinely pay tax under section
6651(a)(2), and failure to pay estimted i ncone tax under section
6654(a) .

Section 6651(a)(1l) inposes an addition to tax for failure to
tinely file a required Federal inconme tax return, unless the
t axpayer can establish that the failure is due to reasonable
cause and not due to willful neglect. Section 7491(c) places the
burden of production on the Conm ssioner to present sufficient
evi dence showing that the addition to tax is appropriate. Higbee

v. Comm ssioner, 116 T.C. 438 (2001). Once the Comm ssi oner

nmeets this burden, the taxpayer has the burden of proof with
respect to excul patory factors, such as reasonable cause. 1d. at
446.

Petitioner admtted on brief that he did not file a return
for cal ender year 2005. Petitioner’s only explanation for
failing to file is that in 2005 while in Iraq, he was given a
menor andum t hat caused himto believe that the incone he was
receiving from Bl ackwat er was not taxable. This nmenorandum was
an internal menorandumwitten to give the Conm ssioner’s
enpl oyees field guidance for exam nation and collection activity

i nvol ving taxpayers in lrag. The nenorandum titled “Menmorandum
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for Acting Deputy Director, Conpliance Field Operations”, was
i ssued by the Internal Revenue Service Snall Business/ Self-
Enpl oyment Di vi sion on June 28, 2004. The nenorandum st ates that
civilian or mlitary personnel who are in direct support of a
conbat zone mlitary initiative and physically located in the
conbat area are entitled to the exclusion. It also states that
time spent in a conbat zone by an individual serving in support
of the Armed Forces will be disregarded with respect to “certain
acts required under the Internal Revenue Code.” It goes on to
state that “This change in procedure will be reflected in the
next revision of the IRM which is in the process of being
witten.”

Petitioner satisfies all the criteria found in the

menmor andum He was serving in Iraq alongside the mlitary,
provi ded security to Governnent officials, and aided in giving
air support, nedical aid, and energency response assi stance.
Petitioner had no background in tax |law and was given this
menmorandumwitten by an I RS enpl oyee while serving in Iraq. W
believe that receiving this nmenorandum while serving in Iraq
coul d give soneone reasonabl e cause to believe that his paynents
from Bl ackwat er were excluded fromgross incone. Therefore,
petitioner is not liable for the addition to tax under section

6651(a) (1).
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Respondent al so determ ned a section 6651(a)(2) addition to
tax. Section 6651(a)(2) inposes an addition to tax for failure
to pay the anobunt shown as tax on a return on or before the due
date prescribed unless the taxpayer can establish such failure
was due to reasonable cause and not wllful neglect. The anount
of the addition is equal to 0.5 percent of the ampunt shown as
tax on the tax return but not paid, with an additional 0.5
percent each nonth or fraction thereof during which the failure

to pay continues (up to a maxi mumof 25 percent). See Cabirac v.

Commi ssioner, 120 T.C. 163, 170 n.12 (2003). For the reasons

stated above, we find that petitioner had reasonable cause and is
not liable for the section 6651(a)(2) addition to tax.

Respondent al so determ ned that petitioner is liable for an
addition to tax under section 6654 for failure to pay estinmated
tax for 2005. Section 6654(a) inposes an addition to tax for
failure to nake tinely and sufficient paynents for estimated tax.
A taxpayer has an obligation to pay estimated tax for a
particular year only if he has a “required annual paynment” for
that year. Sec. 6654(d). A required annual paynment is equal to
the lesser of: (1) 90 percent of the tax shown on the taxpayer’s
return due for the year in issue (or, if noreturnis filed, 90
percent of the tax for such year); or (2) if the taxpayer filed a
return for the imedi ately precedi ng taxable year, 100 percent of

the tax shown on that return. Sec. 6654(d)(1)(B). GCenerally,
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section 6654 provides no exception for reasonabl e cause. Sec.

1.6654-1(a)(1), Inconme Tax Regs.; see also Bray v. Conm ssioner,

T.C. Meno. 2008-113.

Petitioner made no estimated tax paynents for 2005, and
t herefore such paynments were | ess than 90 percent of the anount
of tax shown on the substitute for return; and petitioner failed
to file a 2004 incone tax return. Therefore, petitioner is
liable for the section 6654(a) addition to tax.

To reflect the foregoing,

An appropriate decision will

be entered.



